THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

g
ATTORNEY GENERATF.

Hororable J. E, Winfres, Chairman
Special Committes of the Houst of
Representatives to investigate the
Ln CnR-&c ‘nd G.B.I{IA.

Lustin, Texes

Dear Siry Opiniom No. 0=5117
; Rer Authority ef the Board of Di=
roctors of the Guadalupe-Blanco
River Autherity t¢ empley one
of its owa members as General
Maneger and as Atterney,.

This is in reply te your letter of March 8, 1943, which reads as
follews:

"The Special Committee of the House of Representa-
tives appointed to investigate some of the motions of
the Lewer Colorado River Autherity and the Guadalupe-
Blance Rivers juthority has adduced evidence te show
that one of the members of the Bard of Directors of
the last nemed authority, whe was Chairmen of the Bosard,
in addition te the $10 per diem paid him as a direator,
was paid $100 per month as General Manager of the
Authority, snd was recently paid the sum of §25,000 as
Genersl Counsel fer the Autherity.

"This Cemmittee feels that it is necessary for it to
know the law governing these payments, amrd requests that
you give the Committes an opinion as te whether or not
the payment te the Chsairman ef the Board of $100 per
month a& General Manager and the payment to him of the
$25,000 attorney'e fee is & legel payment. Im other
wbrds, did the Beard of Directors of the Guadalupe~Blanee
Rivers Authority cemply with the law in ordering these
payments made to the Chairman of the Board, who was one
of the Directors?"

In appreachimg the amswer to your question, we should first ex~
amine the nature ef the "Guadalupe-Blange River Autherity." It was first
greated im 1933 by Senate Bill Ne, 97, Chapter 75, page 198, Ferty~Third
Legislature, First Called Scssion. That statute was amended in 1935 by the
passage of House Bill No. 138, Chapter 410, page 1615, Forty-fourth Legis=
lature, First Calldd Session. Thers have been xo other améndments. We
assume that the transsmotion sbout whieh you asked cesurred simes 1935«

The parts of the statute with which we are ccnoerned read as
fellews:
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¥Seetiom 1s There ias hereby sreated withim the
State of Texss, in additiem to the Distriets imte
whieh the State has herstofere beem divided, a Con-
servation and Reelamation Distriet te be known as
'Guadalupe-Blanse River Autherity' (hereimafter
snlled the Distriet) amd comsisting ef that part ef
the State eof Texas whieh is imeluded withinthe bteun-
darjes ef the Coumties ef Hays, Cemal, Guadalupe,
Caldwell, Genzales, DeWitt, Vieteris, Kendall, Re=
fugio, amd Cslhoun, Such Distriet shall be and is
hereby decglared te be a gevermmental agency amd body
politie and corperate, with the rig&tss Eriviloses,
and functions hereimaiter speeilied am e ereation
of suoh Distriet is herevy determimed to be essem~
Tial to the sceomplismment ef the purpeses ef beotien
59 of Artiele u—lﬁJof the Constitutiem ef the State of

Texas, imcluding (Gte the extemt hareimafter authorized)

e ecntrol, stering, preservetion amd distributinmg
ef the waters eof the Guadalupe amd Blance Rivers and
their tritutaries for irrigation, pewer, and ether
useful purpeses, the reclamatiom and irrigatioam of
arid, semi-arid amd ether lands meeding irrigation, aad
the semservation amd development of the forests, water
and hydre-eleotrie power of the State of Texaz,
(Baphasis eurs)

"
6 o o

¥See. 2, Exeept as expressly limited by this Ast,
the Distriet shall heve and is hersby authorized te
sxereise all powers, rights, privileges, amd funetions
sonferred by gemeral law upon amy Distriet er Distriets
ereated pursusamt te seotiom 59, eof Artiele 16, of the
Censtitution of the State of Texas. ., . o

.Oto

"gee. 4, The pewere, rights, privileges and fumetiens
of the Distriet shall be exereized by & beard of mime (9)
direetors (hereim called the Beard), all of whom shall dbe
‘residenta of and freeheld property taxpayers in the State
of Toxae, 8eid directors shall be appeinted by the Gev-
ernor from nominstions furnished him by the Board of Water
Engimeers ef the State of Texms, and the appeintments eon~
firmed by the Senate as in ether eases of appoimtments by
the Gevermer. o o o
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"(a) Eseh direetor shall reesive Tem Dellars
($10) per day fer eash day spent im attendiag
meetings of the Beard, and any other business eof
the Distriet that the Beard thinks nesessary, plus
aetual travelimg amd other expenses,

"See. 5. The Beard shall eleect a Seeretary who
shall keep true and esmplete records ¢f all preeeed-
ings of the Board, Until the appeintment of a See-
retary er in the evext of his absenes or inadility
to set, a secrestary pre tem shall be selected by the
Beard, The Board shall alse select a General Manmager,
whe shall be the ehiel exesutive of ficer ef the Dis-

riet, and a treasurer. sush effieerz shall have
sueh pewerz and duties, shall hold offiee for such
term amd be subjeot to remeval im such mammer as may
be previded im the by-lawe, The Beard shall fix the
cempensation of suek effiesrs. The Beard may appoimt
sush officers, sagonts aud empleyees, fix their ean-
epsation and term of offieo and the methed whish
oy may be removed, and delegate to them such ef its
power and duties as it may deem preper., (HEmphasis eurs)

®Ses. 6, The momeys of the Distriet shall be dise
bursed enly em ehecks, drafts, erders or ether instru-
ments signed by such persens as shall be autherized te
sigm the same by the by-laws er resclutiom eoneurred in
by not less tham five (5) direeters. . o o

"See, 7+ The demieile of the Distriet shall be im
the City ef New Breumfels, Couaty ef Cemal, where the
Distriet shall maimtain ita primeipal effies, inm
sharge of its Gempral Manager. . o o

"Ses. 8B, Ne direetor, officer, agent er empleyee
of the Distriet shall be direetly eor imdireetly imter-
ested im amy eemtrast fer the purohase of any preperty
or eonstruetion ef any work by er fer the distriet, amd
if amy sueh persom shall be eor beemme se imterested im
axy sueh esmtrast, he shall be guilty ef a felemy and
on sonvietien thereef shall be subjeet te & fime inm an
amount net exeesding Tem Thousand Dellars ($10,000) or
te cenfimement im the County Jail fer not less than onme
(1) year mer mere tham tem (10) years, or bothe

v & & 9
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"See. 1l The Distriet shall have power amd is

h_grgbv- asuthorizad ta {asia Peo L. oL L2 ___ -
A RVRPIALSGU NS ASEUS, 1Tem v ve wme, bonds
&g herein suthorigzed fer amy eorperate purpose, ., , ."

It will be metised that the statute that gives
_ . gives life te th
g:;g:i.t:g;;flu;e; gi;or ]A..uggority, towit, House Bill No. 138, Forty:fou:th
e, 1lst C.8., 19 doelares it to be "
and bedy pelitie amd ;orpora%e." ° " Boverumentil tgeney

Ne appellate eourt, insofar as we cam find
make-up of the Guadalupe-Blanee River Authority, but :h; t:;;egi:ﬁo::ir:i:.
h?vo, in st least two emses, esommented om the status ef the Lower Coelerade
River Autherity, whieh was ereated by a statute very similar te the statute
hore isvelved, Im ome of these eases, towit, in the ease of Lewer Colorado

River Autherity v. MeC
of Texas :nd;y eCraw, 125 Tex. 268, 83 §.W, 2nd 629, the Supreme Ceurt

", o o It se construsted this distriet as to make
it a state gevermmental ageney withim the meaning of
subssection (b) of seetiom 59 (ef the Cemstitutionm),
supra. This board is seleeted frem the State at large,
and has many duties that are eeoxtensive with the lim-
1t8 of the State, o « o

In tho ease of Hedge v, Lower Colerade River Authority, 163 S.W. 2nd 855,

the Coeurt of Civil Appesls at Austim held that bedies like the Lewer Cole=
rade River Autherity "are politieal subdivisioms of the State of the ssme

asture and stand upom exaetly the same feetimg as eoumties, er preeinests,

or any of the ether politliesl subdivisiems of the state.”

We new eeme te the real questiom befereus, whieh is whether an
offieer of & pelitieal subdivision ef the State eam uze the pewer of sppeimt-
ment vested im such effiser to appeimt himszelf Yo am effice or other pesi-
tiom of respomsibility whem the statute dees net specifieally give hin sush

authority. The saswer is elearly "me",

The gemeral rule eonm tiﬁs-quutim is steted im 48 Cerpus Juris
940 as fellews;

"It is eontrary te the peliey of the law for am

offieer te use his offieisl appeinting pewer te plaes
himself im effies, so that, svem im the absemes of &

/ statutery inhibitior, all effieers whe have the appeimt—~
ing power are disqualified for appeiatment te the of=

fices te whieh they may appeint; nor eam am appointing

beard appeint onme of its members to am effice, aven

though his vote iz nmet essential te & majority im faver

of his appeimtment, & nd although he was net present



Hon. J. E. Winfree, Page 5 (0-5117)

when the appeimtment was made, amd motwithstanding
his term in the appeinting bedy was about te expire;
nor can the result bde aecomplished imdirestly by

his resignatiomn with the intentiem that his sucsess-
or shall east his vete fer hime o o "

This speeifis questiom has been deeided by a Texas appellate
ecourt, Im the ease ef Ehlimger v, Clark, 117 Tex., 547, 8 S.W. 2nd 666, the
Supreme Court of Texss held that a County Cermissiomers' Court ecould net
appeint the County Judge, whe was a membor of the Ceurt, to represent the
Courty as an attermey fer whish he ceuld draw compensation, and the Suprems
Court sald:

" s ¢ If the court in the eourse of its pre-
ceedings foumd 1t neeessary te empley am attermey
to eellect these notes, then the esunty judge, as
the presidimg offieer of that ecurt, had the eom-
stitutional and statutery duty impesed upon him of
presiding over the eourt in its deliberations
while seleeting an attorney, and ef partieipating
thereim as sush offiser, Om the other hamd, if,
after an attermey was employed, it should be found
‘that the attormey was not performimg his duties in
s campetent or faithful manner, it would beoeome the
duty of the cemmissioners' eourt, presided over by
the ecounty judge, te relieve such atternsy of his
duties and empl y smether, It is begsause ef the
obvious inecempatibility of being beth a member of =
body making the appointment and an appointee of that
bedy that the eourts have with great unanimily
throughout the eeuntry deselared that all officers
who have the appeimting power are disqualified for
appointment te the offiees te whiesh they may appoint.
29 cyco 1381; 22 R.C.S5. Pe 414. 8 56,

"We thimk the empleyment of the county judge as an
attorney by the commissiomers' ecourt, over which he
presided, eomes clearly withim the rule that the ap-
pointing power, in this imstange the commissicners'
court, eannot appoint as its attormey ons of its ewn
members, te with, the ocoumty judge, as was done inm
this omse, and that, therefore, the contraet eof his
employment im se far as it previded for sempenszatien,
was volde .+ o o"

Pragtieally all of the autherities om this quesztion suppert
esur view, a few of them beimg Gaw v. Ashley, 1956 Mass, 173, 80 N.E., 790,
122 Am, St. Rep. 229; Hormumg v, State, 116 Ind. 458, 19 N.E, 151, 2 L.Ro
A, 510; Meglemerv v, Weissizm~s= 140 Fer, %58 13} S.W. 40, 85 L.R.A. (N.S.)
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5753 Parrish v, Town of Abel, 144 Ga, 242, 86 S.E, 1095; amrd State v,
Dean, 103 Kam. 814, 176 Pao. 633.

This department had a similar question before it in Attorney
General's Opinion No. 0-410, im whieh it was held that the Board eof Dir-
eators of a State supported college ceuld neot appeint ome ef its own mem~
bere as president of the college, Im that opinion this department said:

"o « o+ Whothor in a given instanee the member
@id metually sucesed in eomplstely submerging his
personal interest is not a material inquiry. Pub-
lie duty might triumph im a partiocular eese, but
sueh might not be true the mext time and the mext,
Would we be willing fer similar boards and gevern-
ing bedies te fill appointive effices and plases of
employment by appointment ef their owxn members?

Will publie peliecy permit us te samotion and reqeg-
nize this practice as an approved methed of obtaim=
ing appeintments? It would tend to eause beard mem-
bers te look with ocovetous eyes on desirable posiw
tions, MNore tham ome might be seeking the smme
plage, and personal jealousies would arise. ¥xchange
of favors and the barter eof places of publie trust
would be emeouraged, If appeintive places should
come to be recognized as fair game for members of the
appointimg beard, them there weuld inevitadbly be times
when membership on the board would eamme far nearer %o
gettiag & man the appeintment than sll the qualifiem-
tions he ceuld possess,"

It may be that in this ease the Board had the welfare of the
Guadalupe-Blaneo River Authority, and the peeple it serves, appermost in
mind whem it selected its owm chairmen ez Genoral Menafer, to draw $100,00
per month as sueh, and General Counsel, to draw $25,000,00, but the law is
elear that sucsh practiees must not be telerated im the absenece of special
gtatutery pomissiocn, and there is ne such statutery permission in this
eas0, Such & rule ef law is based on goed reasom, It is of the highest
impertanes that the goverming bodies eof politioeal subdivizions be free
frem every kird of persensl influenes in selecting the officers and employ=-
ees whe are to serve the publie smd be paid By the pudlies It is for thet
reason that nepetism laws have been passed prohibiting besrds amd offieisls
frem appeintiag relatives, Boards and officials are under & duty te the
publie to fill pesitions with the best mon awvailable. If they eeuld appoint
themselves, or one of their ¢own members, it would be a temptation te do se
in scme imstamees, partieularly where the eempensation for suesh sappoimtment
eould be made luerative, and thereby the best mem available for the positien
might not be appeimted. "Amd it is out of regard for this humen sentiment
and weskness, and the fear thet the publie interest will not be so well pro-
teeted i anpeinting bedies are net recuired to e evtside their mempership
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on the seleetion of publie servants, that the rule announsed has besa
adopted, amd eught tc be strioctly applied," MNeglemery v. Weissimger,
supra. .
Ia addition te the feregeimg reasons we think that the werds
of the statute, towit, House Bill Ne. 138, Ferty-feurth legisiature, lst
C.S. 1935, imdieate that the Legislature intemded fer the "General Manager"
te bo = separate person frem the Directers, and that the "sgemts and em~
ployees” appointed under the terms of the statute, whieh would imclude an
attormey, be separate pesmsons fram the Direstors. The previsioa fer
appeinting such persons is in Seotion 5 ef the atatute, quoted adeove,

In Seotion 4 of the statute it provides that eash Direster
shall reeceive $10,00 per day fer each day spemt im attending meetinga of
the Board amd other busimess of the Distriet that the Board thinks neses-
sary. Of course, the Direector im questiom is entitled te sempensation
under that provizior if he qualified under said prevision,

Our answer te your questiom is that the payment to the Chalre
man of the Beard of Directors of the Guadalupe=Blanse River Autherity of
$100,00 per month as General Mamsger amxd the payment te him of $25,000,00
az an stterney's fee are not legal paymentsa.

Yeurs very truly
ATTORNEY GENERAL OF TEXAS
By .
/s/ Ceeil G, Rotseh

Cecil 8. Rotseh

Assistant
APPROVED MAR 11, 1943
/s/ GERALD C. MANN
ATTORNEY GENERAL OF TEXAS
CCRimwsopgw APPROVED

Opinien Committee
By BWB Chairman



